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CAUSE NO. 48292
RENE FFRENCH
Intervenor Plaintiff
JOHN RICHARD DIAL
Intervenor Plaintiff
STUART BRUCE SORGEN
Intervenor Plaintiff
And AS REPRESENTATIVES FOR
WINDERMERE OAKS WATER SUPPLY
CORPORATION
v.
FRIENDSHIP HOMES & HANGARS, LLC,
WINDERMERE OAKS WATER SUPPLY
CORPORATION, AND ITS DIRECTORS
WILLIAM EARNEST; THOMAS MICHAEL
MADDEN; DANA MARTIN; ROBERT
MEBANE; and PATRICK MULLIGAN
Defendants
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IN THE BURNET COUNTY

33rd DISTRICT COURT

ORIGINAL PETITION IN INTERVENTION
Intervenor-Plaintiff Members Ffrench, Dial, and Sorgen, as members of the WOWSC, file
this intervention pursuant Tex. Bus. Org. Code § 20.002(c) and (d) seeking to protect the interest
of the WOWSC and its members from the financial harm that was caused by, or will be caused by,
the named defendant WOWSC directors. Those Defendant Directors acted inconsistent with the
limitation on their authority by selling WOWSC property to one of their own Board members for
a small fraction of the value of property, and to challenge ownership by Defendant Friendship
Homes of certain property. Intervenor Members stand as representatives of the WOWSC for the
corporation’s claims against the named Defendant WOWSC Directors for betraying the WOWSC
members by exceeding their authority. Intervenor Members also bring suit against the WOWSC
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to enjoin the performance of the transfer of WOWSC property, including an option for right of
first refusal, to Defendant Friendship Homes & Hangars, LLC, Defendant WOWSC Director
Martin’s company.
1.

a.

Intervenors file as party plaintiffs.

b.

Discovery will be conducted under TRCP 190.3, Level 2.

CLAIM FOR RELIEF
2.

Plaintiff seeks monetary relief of $100,000 or less and nonmonetary mandamus and

injunctive relief. TRCP 47(c)(2).
PARTIES
3.

INTERVENOR PLAINTIFFS:
a.

Intervenor-Plaintiff Lawrence Rene Ffrench is a member of the WOWSC and

resident of Burnet County, Texas who can be served by his counsel of record in this case. The last
3 digits of his Driver’s License is 768 and the last 3 digits of his Social Security Number is 866.
b.

Intervenor-Plaintiff John Richard “Dick” Dial is a member of the WOWSC and

resident of Burnet County, Texas who can be served by his counsel of record in this case. The last
three digits of his driver’s license is 446, and the last three digits of his social security number is
924.
c.

Intervenor-Plaintiff Stuart Bruce Sorgen is a member of the WOWSC and resident

of Burnet County, Texas who can be served by his counsel of record in this case. The last three
digits of his driver’s license is 560, and the last three digits of his social security number is 492.
d.

Intervenor-Plaintiff Windermere Oaks Water Supply Corporation (WOWSC)

intervenes, through members Ffrench, Dial, and Sorgen in a representative suit, for action against
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Defendant Directors WILLIAM EARNEST; THOMAS MICHAEL MADDEN; DANA
MARTIN; ROBERT MEBANE; and PATRICK MULLIGAN pursuant to Tex. Bus. Org. Code
section 20.002(c)(2). WOWSC can be served through its registered agent, David Bertino , 424
Coventry, Spicewood, Texas 78669.
4.

DEFENDANTS:
a.

Defendant Friendship Homes & Hangars, LLC is a Texas limited liability company

who has already been served through its Registered Agent, Dana Martin and filed an Answer.
b.

Defendant WOWSC is a Texas nonprofit corporation and a water supply

corporation. WOWSC can be served through its registered agent, David Bertino , 424 Coventry,
Spicewood, Texas 78669.
c.

Defendant William Earnest was a WOWSC Board member who acted inconsistent

with an expressed limitation on his authority in selling the WOWSC property. He can be served
at 1117 Majestic Hill Blvd, Spicewood Texas 78669.
d.

Robert Mebane was a WOWSC Board member who acted inconsistent with an

expressed limitation on his authority in selling the WOWSC property. He can be served at 343
Coventry Rd., Spicewood Texas 78669.
e.

Dana Martin was a WOWSC Board member, with a conflict of interest as an

officer/owner of Defendant Friendship Homes & Hangars, LLC who acted inconsistent with an
expressed limitation on her authority in selling the WOWSC property by concealing material facts,
of which she was aware, from the Board. She can be served at 205 Coventry Rd., Spicewood
Texas 78669.
f.

Patrick Mulligan was a WOWSC Board member who acted inconsistent with an

expressed limitation on his authority in selling the WOWSC property. He can be served at 1009
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Coventry Rd., Spicewood Texas 78669.
g.

Thomas Michael Madden was a WOWSC Board member who acted inconsistent

with an expressed limitation on his authority in selling the WOWSC property. He can be served
at 112 Fair Oaks Dr., Georgetown, TX 78628.
JURISDICTION & VENUE
5.

The Court has jurisdiction over this case for the equitable relief requested and venue is

mandatory in this Court.
FACTS
6.

At WOWSC board meetings on December 19, 2015 and on February 22, 2016, the

Defendant WOWSC Directors approved sale of WOWSC property, approximately 3.86 acres
along the west side of Piper Lane (Tract 1), to Defendant Friendship Homes & Hangars, LLC
(Defendant Friendship), a company later created by then-WOWSC Board member Dana Martin.
The sale of this property was done without public notice or competition for sales of the land and
has been adjudged to have violated the Texas Open Meetings Act.
7.

At the time of the Board’s authorization, Defendant Friendship did not even exist as a

Texas company. Texas Secretary of State records show that Defendant Friendship was not
incorporated until March 1, 2016. Closing on the sale of the property occurred on March 13, 2016,
just 12 days after Defendant Friendship was incorporated.
8.

The price approved by the Defendant WOWSC Directors for the property was to net

$200,000 to WOWSC. An appraisal of the property, by Jim H. Hinton II, was commissioned by
the Defendant WOWSC Directors, or Dana Martin herself, identifying the highest and best use of
the property as “vacant land.” The appraisal failed to recognize, as Defendant Martin (being a
realtor herself who had sold similar property in the area) well knew, that the property’s highest
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and best use was division into several airport hangar lots, for which the value was actually
$700,000, 3 ½ times more valuable than the deal cooked up between the Defendant WOWSC
Directors and Defendant Martin.
9.

At no time do the minutes of the WOWSC indicate that the Board ever approved an

additional “right of first refusal” for Ms. Martin’s company on an additional 7.01 acres (Tract 2).
Yet, at the closing on the sale on March 13, 2016, such right of first refusal was included. Had the
entire 10.88 acres been sold as a unit, an appraisal by David R. Bolton, MAI, SREA (commissioned
by the WOWSC Board in office in the Fall of 2018) showed the market value at $1.3 million!
10.

After acquiring the 3 acres, Defendant Martin submitted a subdivision plat to the Burnet

County Commissioners Court, to divide the property into airport hangar lots. In a blatantly obvious
effort to drive down the value of the 7 acres over which Defendant Friendship held a right of first
refusal, Martin’s subdivision specifically did not grant access to the 7-acre tract from the 3-acre
tract. The Bolton appraisal valued the 7-acre tract without the access easement at $120,000 but
valued it at $760,000 with the access easement. If she owned the 3 acres, Ms. Martin had to power
to grant the easement or not.
11.

After members of WOWSC expressed their outrage at this rip-off, insider, concealed

transaction, a new Board of the WOWSC voted to challenge the sale. See Exhibit IP-1 (letter from
WOWSC to Defendant Friendship dated January 25, 2019). But in March 2019 an election
changed the membership of the Board to include members supported by Dana Martin. Despite the
valid legal grounds laid out in the January Demand Letter, the current WOWSC Board has taken
no action to protect the WOWSC or its members from the unauthorized actions of the Defendants.
12.

The Articles of Incorporation of the WOWSC, contains a restriction on the power of the

corporation that was violated by the land sale transaction:
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The Corporation shall have no power to engage in activities or use its assets in a
manner that are not in furtherance of the legitimate business of a water supply
cooperative or sewer service cooperative as recognized by 1434a and Internal
Revenue Code 501(C)(12)(A).
The Articles of Incorporation of the WOWSC (filed November 9, 1995)
COUNT 1 – SUIT PURSUANT TO TEX. BUS. ORG. CODE § 20.002(c)(1):
MEMBERS v. WOWSC
13.

The facts stated above are incorporated here as the basis for this cause of action for

mandamus and injunctive relief. The Intervenor-Plaintiff Members seek to enjoin the performance
of any act, or the transfer of property by the WOWSC, that (1) recognizes or facilitates the sale of
Tract 1 (3 acres), and (2) that recognizes or facilitates the implementation of the unauthorized right
of first refusal of Tract 2 (7 acres) without full and fair compensation to the WOWSC. This claim
is made pursuant to Tex. Bus. Org. Code § 20.002(c)(1) because the land sale, as authorized, is
inconsistent with an expressed limitation on the authority of the WOWSC as expressed in the
WOWSC Articles of Incorporation and Tex. Bus. Org. Code § 22.230(b). Material facts, e.g., the
highest and best use of the property and the value of the property, were concealed from the Board;
no one exercising good faith or ordinary care could have approved the land sale contract; and the
contract was not fair to the WOWSC.
COUNT 1 – SUIT PURSUANT TO TEX. BUS. ORG. CODE § 20.002(c)(2):
WOWSC v. DEFENDANT WOWSC DIRECTORS
14.

The facts stated above are incorporated here as the basis for this cause of action for

mandamus and injunctive relief.

WOWSC, through the Intervenor-Plaintiff Members in a

representative suit, seek a court order pursuant to Tex. Bus. Org. Code § 20.002(c)(2) and (d)
against the Defendant WOWSC Directors and Defendant Friendship to set aside and enjoin the
performance of the land sale contract for Tract 1 and Tract 2 because the sale, as authorized is
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inconsistent with an expressed limitation on the authority of the Defendant WOWSC Directors as
expressed in the WOWSC Articles of Incorporation and Tex. Bus. Org. Code § 22.230(b).
Material facts, e.g., the highest and best use of the property and the value of the property, were
concealed from the Board; no one exercising good faith or ordinary care could have approved the
land sale contract; and the contract was not fair to the WOWSC. Plaintiffs ask the Court to declare
that the WOWSC property at issue is not owned by Defendant Friendship because no valid
authorization for the sale of that property or the right of first refusal, and such authorization was
necessary for the sale to occur.
CONDITIONS PRECEDENT
15.

All conditions precedent to Plaintiffs’ claim for relief have been performed or have

occurred.
PRAYER
For these reasons, Intervenor-Plaintiff Members ask the court to set aside and enjoin the
land sale contract; enjoin implementation of Defendant Friendship’s right of first refusal and denial
of an access easement from Tract 1 to Tract 2; set aside and enjoin the performance of the land
sale contract in Tract 1 as being inconsistent with the expressed limitation on the authority of the
Defendant WOWSC Directors, and to grant Plaintiffs all other relief to which they may be entitled.
Respectfully submitted,

_____________________________
Bill Aleshire
Bar No. 24031810
AleshireLAW, P.C.
700 Lavaca, Suite 1400
Austin, Texas 78701
Telephone:
(512) 320-9155
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Cell:
(512) 750-5854
Facsimile:
(512) 320-9156
Bill@AleshireLaw.com
ATTORNEY FOR INTERVENOR-PLAINTIFFS

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing document has been forwarded via
electronic filing and service on May 14, 2019 to:
Molly Mitchell
State Bar No. 14217815
mollym@abdmlaw.com
ALMANZA, BLACKBURN, DICKIE &MITCHELL, LLP
2301 S. Capital of Texas Hwy., Bldg. H
Austin, Texas 78746
(512) 474-9486
(512) 478-7151 FAX
ATTORNEYS FOR FRIENDSHIP HOMES& HANGARS, LLC in Cause No. 48292

_____________________________
Bill Aleshire
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Lloyd

816 Congress Avenue,Suite 1900
Austin,Texas 78701

Gosselink

Telephone: (512) 322-5800
Facsimile: (512)472-0532

ATTORNEYS AT LAW

vwvw.lglawfirm.com

Mr. de la Fuente's Direct Line: (512) 322-5849
Email: jdelafuente@lglawfirm.com

January 25, 2019
Via Email: mollymCmibdmlaiv.com

and Via USPS Regular Mail
Molly Mitchell
ALMANZA, BLACKBURN, DICKIE & MITCHELL, LLP
2301 S. Capital of Texas Highway, Bldg. H
Austin, Texas 78746

Re:

Friendship Homes & Hangars, LLC purchase of real property interests
from Windermere Oaks Water Supply Corporation

Dear Molly,

I am writing to you on behalf of my client, the Windermere Oaks Water Supply
Corporation ("WOWSC") in connection with real property transactions by Friendship
Homes & Hangars, LLC ("Friendship Homes") relating to approximately 10.85 acres
of property located on Piper Lane in Spicewood, Texas ("the property"). This letter is
sent to you as counsel for Dana Martin and Friendship Homes as a matter of

professional courtesy; if you contend that it should be addressed directly to Ms.
Martin and/or Friendship Homes, please let me know and we will re-send it as
instructed.

As you know, by a contract for sale dated January 19, 2015, closing in early
2016, and continuing until final addendum on February 16, 2017, Friendship Homes
purportedly acquired two separate real property interests from WOWSC: 1) title in

fee simple to approximately 3.86 acres along the west side of Piper Lane, in
Spicewood, Texas, and 2) a "right of first refusal" to purchase an additional
approximately 7.01 acres immediately to the west of the purchased property
(collectively, "the transactions"). The total price paid by Friendship Homes to
WOWSC for both interests was $203,000.

The circumstances surrounding the transactions are problematic for several
reasons.

Lloyd Gosselink Rochelle & Townsend, P.C.
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Self-interested transaction: First and foremost, the managing member of
Friendship Homes is Dana Martin. At all times relevant to the transactions, Ms.
Martin also was a member of the board of the seller, WOWSC. While she purportedly
recused herself from the ultimate vote on a portion of the transaction on December
19, 2015, at all times she remained a member of the board, and by virtue of that office
had a fiduciary duty and a duty of loyalty to WOWSC, which requires that there be
no conflict between duty and self-interest.
Actions taken in violation of the Texas Open Meetings Act: As a WOWSC
Board member, Ms. Martin is charged with knowledge of the requirements of the
Texas Open Meetings Act, and knowing that the meeting notice for the December 19,
2015 meeting was legally insufficient, did not speak up or note for the remainder of
the Board that the meeting notice did not meet the requisite legal standard. Instead,
she allowed her self-interest to be paramount, so that the meeting could go forward
and she could enter into a contract for sale of the property. Further, Ms. Martin was
surely aware that the purported "right of first refusal" was not mentioned in the
meeting notice, and thus could not be considered or acted upon by the WOWSC Board
at that meeting without violating the Texas Open Meetings Act. Again, Ms. Martin
allowed her self-interest to be paramount, so that the meeting could go forward and
she could obtain that right of first refusal, paying no additional consideration for that
real property interest. These matters have been litigated, and are the subject of a
final judgment in Cause No. 47531, TOMA Integrity, Inc. v. Windermere Oaks Water
Supply Corporation, in the
District Court of Burnet County, Texas.
Actions regarding improper appraisal: Prior to the transactions, on
information and belief, Ms. Martin worked with Jim Hinton to present what was
purported to be an objective appraisal of the property to the WOWSC Board ("the
Hinton appraisal") on or about September 1, 2015. This was done so that the WOWSC
Board could consider the market value of the property and determine whether to sell
the property, and under what price and other terms such transaction should be
conducted.

The Hinton appraisal represented that it was intended to comply with all
applicable rules and standards, and that its conclusion as to value was to be based on
the "Highest and Best Use." The Hinton appraisal concluded that the present use of
the property was "vacant land," and further concluded that remained the "highest
and best use" for the property. The three comparable properties that were analyzed
to determine the open market valuation were likewise "vacant land" properties.

Importantly, the property was (and still is) located amidst multiple hangar
facilities at a private airport, Spicewood Airport, and had significant frontage on a
taxiway for Spicewood Airport. In such circumstances, and considering the factors of
legal permissibility, physical possibility, financial feasibility, and maximum
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productivity, the actual highest and best use of the property is for division into
multiple airport hangar lots, not simply to be used as "vacant land." Notably, the
Hinton appraisal did not take into account any comparable sales of hangar lots in the
area. Its improper characterization of the highest and best use of the property, and
selection of comparable properties consistent with that improper characterization,
resulted in a significant under-valuation of the property. Upon information and
belief, these defects violate applicable USPAP standards and render the Hinton
appraisal fraudulent, and it was presented to fraudulently induce the WOWSC Board
into taking action contrary to the best interests of WOWSC.
The WOWSC Board received the Hinton appraisal for the purpose of
evaluating and conducting a potential sale of the property. On information and belief,
Ms. Martin was aware of this purpose and intended use when the Hinton appraisal
was provided to WOWSC. Also on information and belief, Ms. Martin conferred with
Mr. Hinton regarding the appraisal before it was submitted to the WOWSC Board,
knew that the actual market value of the property was well above the value presented
in the Hinton appraisal, and failed to disclose that information to the WOWSC Board.
Upon further information and belief, she was aware that the most likely buyer of the
property was an enterprise that she had yet to form, Friendship Homes.
The resulting improper and unfair transactions: In reliance on the
appraisal, the WOWSC Board elected to sell approximately 3.86 acres of the property
for a price of $203,000 to Ms. Martin's enterprise. Friendship Homes, realizing a
value of just over $52,000 per acre. In reality, based on the proper highest and best
use of airport hangar lots, the value of the 3.86 acres of the property sold was
$700,000, yielding a true value of approximately $181,000 per acre. In addition, in
further reliance on the under-valuation of the property contained in the appraisal,
the WOWSC Board also transferred a "right of first refusal" to Ms. Martin's
enterprise for the remaining 7.01 acres of the property for no additional
consideration, with that transaction being completed on February 16, 2017.
Thus, as a result, the WOWSC Board at the very least sold property with a
proper market value of $700,000 for a price of $203,000, a difference of $497,000. As
a result of the actions related to the Hinton appraisal, material facts as to the
transaction were not disclosed to, and upon information and belief, purposefully
concealed from, the WOWSC Board. The resulting transaction, being for a price
significantly lower than the proper market value at the time, was not fair to WOWSC.
The circumstances above would constitute a breach of Ms. Martin's fiduciary duty to
WOWSC as a member of the WOWSC Board. Further, to the extent that the actions
of Ms. Martin and Friendship Homes relating to the Hinton appraisal were
committed in concert with and with the knowledge of Mr. Hinton, they may give rise
to an action for civil conspiracy.
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Finally, pursuant to the Unimproved Property Contract and as consideration
for the transactions. Friendship Homes agreed to grant a 50-foot easement to run
from Piper Lane to the west property line of the 3.86 acres that Friendship Homes
acquired in fee simple. An inspection of the Burnet County property records finds no
such valid and enforceable easement that has been created or granted to WOWSC,

indicating that Friendship Homes has failed to perform this contract obligation. The
absence of such easement significantly reduces the value of the remaining property.
This works to Friendship Homes' significant advantage; absent an easement, the
current market value of the remaining property is quite low, and if WOWSC attempts
to sell it for its current reduced market value, Friendship Homes can execute its right
of first refusal and acquire that portion of the property for a fraction of its potential
value. Friendship Homes can then extend an easement through the property it
currently owns, which will dramatically increase the value of the remaining property.
Thus, by virtue of actions solely within Ms. Martin's and Friendship Homes' control,
they will realize a significant appreciation in value on the property which value
properly belongs to WOWSC.
This letter is the WOWSC's Board's notice and demand that you 1) preserve

all documents, correspondence, records, and communications (including emails, text
messages, and phone records) that you have had with Mr. Hinton or with any past or
current member of the WOWSC Board regarding the property, the Hinton appraisal,
or the transactions, and 2) to meet and confer promptly with WOWSC through its
legal counsel to discuss WOWSC's claims against Ms. Martin and Friendship Homes,
and a proper resolution thereof.
Please reply in writing indicating that you understand WOWSC's demands
and will preserve all information described above, and will agree to meet and confer
with WOWSC through its legal counsel within the next thirty days. In the event that
you fail to do so, WOWSC will have no choice but to pursue all available avenues of
relief, including pursuing litigation against Ms. Martin and Friendship Homes.
We look forward to your prompt response to this correspondence.
Sincerely,

Jose E. de la Fuente
JEF:cad
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